how to move the tubes up to the face.  Some wanted to first
empty the scoop of some coal spillage and others wanted to
convey the tubes that had already been loaded.

Davidson was somewhat irritated over the delay and the
continued inaction of the crew.  According to Davidson the
scoop would not in any event have been able to pass the
parked roof bolter and it would have been faster to hand-
carry the tubes.  Davidson therefore elected to have the crew
hand-carry the tubes.  He divided the group into two pairs
and directed them to carry two tubes each.  The oval shaped
tubes were 10 feet long and 18 inches wide at the widest
point, were constructed of fiberglass and weighed 49 pounds.
Two of the miners, Randy McAtee and Richard Bolyard, picked
up two tubes and proceeded to carry them as directed but
Harvey and John Howell proceeded to carry only one tube.
Foreman Davidson again directed Harvey and Howell to take two
tubes but they refused without trying. What then happened is
in dispute.

Harvey alleges that he then told Davidson that he could
not carry two tubes because his back was bothering him.3
Harvey says that he also told Davidson that he had taken off
the day before because of his back.  Harvey testified that he
"knew if I would carry two tubes I would have to be carried
out of the mine.  I know the limits of my back."  Harvey also
admitted, however, that he thought Davidson was being unfair
in making the men carry the tubes when he thought the scoop
could have been used.  He implied that Davidson was having a
bad night and was taking-it-out on the crew.  According to
Harvey, conditions were also bad in the area expected to be
traveled, including water, coal spillage, and a roof clear-
ance of only 4 feet in some locations.  Harvey conceded
however that before his work refusal he had not actually seen
the crosscut to be traveled and did not know how deep the
alleged water was.  Harvey also acknowledged that McAtee and
Bolyard had successfully carried two tubes through that area
without complaining.

Davidson testified on the other hand that the condi-
tions in the area to be traveled were good.  The coal-height
was 5.4 to 5.6 feet-and the bottom was in "excellent" shape.
The one puddle in the 18 foot wide crosscut was only 10 to 12
feet wide leaving a clear 6 foot walkway.  According to
Davidson, Harvey made no mention of his back in refusing to
work but said only that there was no way that he was going to
carry two tubes '"in this top."  After several refusals
Davidson called outside to Terry Louk the assistant shift

3According to the testimony of Randy McAtee and John Howell at
the arbitration proceedings, Harvey did in fact say to

Davidson that he could not carry two tubes because of his
back.  Neither McAtee nor Howell testified in the case before
me.
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